Respondent's counsel, of course, could have called complainants' counsel
prior to the hearing to advise him that the enclosures referred to in the
letter of October 28 had not been included with the letter. Additionally,
neither counsel apparently ever undertook to discuss each complainant's
back pay on an individual basis so as to make an attempt to reach a specific
figure with respect to each complainant.

The legislative history pertaining to section 105(c) of the Act makes
it clear that Congress wanted the miners to be reimbursed for all costs
incurred by the miners as a result of any act of discrimination.  Page 37
of Senate Report No. 95-181, 95th Cong., 1st Sess., May 16, 1977, states as
follows:

It is the Committee's intention that the Secretary propose,
and that the Commission require, all relief that is necessary to
make the complaining party whole and to remove the deleterious
effects of the discriminatory conduct including, but not limited
to reinstatement with full seniority rights, back-pay with
interest, and recompense for any special damages sustained as a
result of the discrimination.  The specified relief is only illus-
trative.  Thus, for example, where appropriate, the Commission
should issue broad cease and desist orders and Include requirements
for the posting of notices by the operator.

In view of the legislative history quoted above, I believe that the ruling
I made at the hearing is the only one which can be made with respect to
reducing respondent's exposure to payment of back pay, that is, that the
complainants are entitled to receive back pay for any period after their
discharge when they did not have jobs paying at least as much as they would
have received had they not been discharged, the only exceptions being in
those instances when complainants caused undue delay by failing to respond
to requests for information made by their counsel and MSHA's special
investigator (Tr. 972).

2.  The Effect To Be Given to Complainants' Decline of Reinstatement

Counsel for respondent also pointed out at the hearing (Tr. 1167)
held on November 17, 1981, that five complainants had testified during the
initial hearing held on March 6, 1981, that they did not want to be rein-
stated at respondent's mine.  Respondent's counsel argued that respondent
should not have to make payments of back wages to any complainant who
declined reinstatement on March 6, 1981. As to that argument, it is clear
that my bench decision contemplated that the miners declining reinstate-
ment would be entitled to back pay up to the time that checks for back pay
were actually written.  Paragraph (C) of my bench decision ordered respond-
ent to provide back-pay for the miners who declined reinstatement for the
period running from their first discharge on April 10, 1980, to "* * * the
time of repayment of back pay".  The bench decision was issued on March 17,
1981.  If I had had the necessary data regarding back pay, I could have
issued a final decision on March 17, 1981,-and that decision would have
required that respondent provide back pay for all complainants declining
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